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Issue I

COURT REPORTS

continuous or uninterrupted over a period of no less than twenty years.
Here, none of the beach users established a prescriptive easement in
Johnson's property. The previous owner ofJohnson's property allowed
beach users to use the property, but exercised control in matters of
importance and concern to her, including directing beach users to stay
off the dunes. In addition, each beach user had to show more than a
collective, but individually sporadic and nonexclusive, use ofJohnson's
property for the court to grant a presumptive easement. However, the
beach users did not confine their use of the beach to Johnson's property; they used the seaward parts of many properties in the area. The
court held that none of the beach users had any right to use Johnson's
property seaward to the mean low water mark. However, the beach
users still had the right to fish, fowl, or navigate between the mean
high and mean low water marks of the property.
The court upheld the trial court's grant of summary judgment because Johnson owned the tidal flats and the beach users could not establish implied or prescriptive easements in the property.
HeatherRutherford
NEBRASKA
Upper Big Blue Natural Res. Dist. v. Neb. Dep't of Natural Res., 756
N.W.2d 145 (Neb. 2008) (holding that a state agency did not exceed its
authority in enacting a rule requiring consideration of hydrological
connections when determining the appropriated status of a river basin).
In 2006, the Nebraska Department of Natural Resources ("DNR"),
acting under authority of the Nebraska Ground Water Management
and Protection Act (the "Act"), determined that the Upper Platte River
Basin was fully appropriated. Such a determination imposed certain
restrictions with respect to the use of surface water and groundwater in
the affected geographic area. To reach this determination, the DNR
included a small geographic area located in the Big Blue River Basin
because there is a hydrological connection between its groundwater
and the surface water in the Upper Platte River Basin. The geographic
area located in the Big Blue River Basin was within the boundaries of
the Upper Big Blue Natural Resources District ("District").
The District sued the DNR in the District Court of Lancaster County, alleging that the DNR exceeded its statutory authority under the Act
when it considered a geographic area located in the Big Blue River
Basin as part of the fully appropriated Upper Platte River Basin. The
trial court found that the DNR did not exceed its authority and affirmed the actions of the DNR. The District appealed the trial court's
decision and the Supreme Court of Nebraska granted bypass of the
Court of Appeals.
The DNR adopted a rule that specified the method for determining areas within which the DNR considered surface water and ground-
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water to be hydrologically connected. The District argued that the
DNR exceeded its authority in adopting this rule because no statute
permitted the DNR to cross natural resources district boundary lines
when making determinations regarding the appropriated status of river basins, subbasins, and reaches. Moreover, the District argued that
the Act expressly provided that the DNR should evaluate independently the hydrological connection in each of the state's river basins. According to the District, the language implied that the DNR should not
consider areas outside a river basin in determining appropriated status.
The court held that the Act authorized the DNR to adopt a rule
that considered the geographic area in one river basin when making its
determination that a second river basin was fully appropriated. The
court examined the legislative history of the Act and found that the
legislature was aware of the hydrological connections between surface
water and ground water, and wanted to protect those resources. The
legislature also considered, that the hydrological connections often
affected more than one natural resources district when drafting the
Act. Additionally, the legislature explicitly required that the DNR consider hydrologically connected areas in making determinations of the
appropriated status of a river basin. The Act explicitly requires consideration of hydrological connections in determining the appropriated
status of river basins, but the Act did not set forth any limitations on
the DNR's ability to define the connection.
The court affirmed the decision of the trial court that the DNR did
not exceed its authority in adopting a rule that considered the geographic area in one river basin when making its determination that a
second river basin was fully appropriated.
Adam Hernandez
NEVADA
Adaven Mgmt., Inc. v. Mountain Falls Acquisition Corp., 191 P.3d 1189
(Nev. 2008) (holding that: (1) water rights are freely alienable property interests separate from the land to which they are appurtenant; and
(2) the anti-speculation doctrine does not limit an entity's ability to
acquire water rights from a private owner separately from the land to
which the right is appurtenant).
E.A. Collins Development Corporation ("E.A. Collins") purchased
520 acres of land in Nevada, along with the appurtenant water rights.
Later, E.A. Collins received a loan from Commercial Federal Bank
("CFB") that pledged the water rights as security, but not the land to
which the rights were appurtenant. Subsequently, CFB foreclosed on
the secured property following E.A. Collins' bankruptcy. CFB purchased the water rights at the foreclosure sale and then resold those
rights to Mountain Falls Acquisition Corporation ("MFAC"). After the
foreclosure sale, Adaven Management, Inc. ("Adaven") purchased the
land to which the water rights were appurtenant, and the deed in-

